WATER AGENCIES
Wetland Permits: U.S. Corps of Engineers
The United States Army Corps of Engineers (USACE) is a federal agency and a major Army command made up of some 34,600 civilian and
650 military personnel,[1] making it the world’s largest public engineering, design and construction management agency. Although generally
associated with dams, canals and flood protection in the United States, USACE is involved in a wide range of public works support to the nation
and the Department of Defense throughout the world.
One of the major responsibilities of the Corps of Engineers is administering the wetlands permitting program under Section 404 of the Federal
Water Pollution Control Act of 1972. (aka “The Clean Water Act”). This Act authorized the Secretary of the Army to issue permits for the discharge
of dredged and fill material.
There are three types of permits issued by the Corps of Engineers: Nationwide, Regional General, and Individual. 80% of the permits issued are
nationwide permits, which include several general types of activities, as published in the Federal Register. To gain authorization under a nationwide
permit, an applicant usually needs only to obtain a jurisdicational delineation and send a letter to the regional Corps office notifying them of his or
her intent, type and amount of impact, and a site map. Although the nationwide process is fairly simple, Corps approval must be obtained before
commencing with any work that impacts jurisdicational wetlands or waters . Regional general permits are specific to each Corps division office.
Individual permits are generally required for projects greater than 0.5 acres (2,000 m2) in size or more than 300 linear feet of streambed.
Water Quality and Wastewater Discharge Requirements: San Francisco Bay Regional Water Quality Control
Board - SFBRWQCB
The Water Board is a State agency with a regional jurisdiction covering most of the Bay Area counties. Their job is to protect and improve the quality
of the natural water resources in our region. These resources include San Francisco and Tomales Bays, the Ocean, streams that flow into the Bays
and Ocean (west of Antioch), and groundwater throughout the region. They do this by regulating discharges to the waters and by requiring cleanups
of unplanned or illegal discharges. The regulating of discharges is done through a variety of permits, which are described below.
Permits issued by the Water Board put restrictions on discharges of wastes, such as concentrations of certain pollutants, or the amount of flow.
Permits can also require dischargers to take certain kinds of actions; for example, installing certain technologies to treat or contain wastes, or
implementing practices to manage stormwater. Described below are the kinds of actions regulated by this Board (in parentheses is the name of
the particular type of permit used):
Discharges of treated wastewaters to surface water bodies (NPDES wastewater permits).
Discharges of treated wastewater to land, e.g. ponds, spray fields, etc. (Waste Discharge Requirements – WDR).
Regulation of municipal stormwater (NPDES Stormwater permits).
Regulation of construction stormwater (General NPDES Stormwater permits).
Filling of surface waters, including wetlands (401 Water Quality Certification or WDC).
Dredging operations (401 Water Quality Certification or WDR).
Regulating agricultural activities, e.g. dairies (0093, 0094), grazing (0054, NOI), vineyards (Agricultural WDR or WDR waivers).
Wastewater recycling (Water Reuse Requirements, WRR).

Most permits are adopted by the Water Board in public hearings after opportunities for public comment. Exceptions to this public process
include adding dischargers to general permits, after the general permits have been adopted in a public process. Also, small 401 WQC are issued
administratively.
Kinds of activities that the Water Board does not regulate include drinking water quality (done by Department of Public Health), hazardous waste
treatment and storage facilities (done by Department of Toxic Substances Control), industrial pretreatment requirements (done by local sewer
authorities), underground storage tanks and septic tanks (done by local agencies).
Streambed Alteration Agreement: California Dept of Fish and Game
The Department of Fish and Game (DFG) is responsible for conserving, protecting, and managing California’s fish, wildlife, and native plant
resources. To meet this responsibility, the Fish and Game Code (Section 1602) requires an entity to notify DFG of any proposed activity that may
substantially modify a river, stream, or lake. Notification is required by any person, business, state or local government agency, or public utility
that proposes an activity that will:
· substantially divert or obstruct the natural flow of any river, stream or lake;
· substantially change or use any material from the bed, channel, or bank of, any river, stream, or lake; or

The notification requirement applies to any work undertaken in or near a river, stream, or lake that flows at least intermittently through a bed or
channel. This includes ephemeral streams, desert washes, and watercourses with a subsurface flow. It may also apply to work undertaken within
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the flood plain of a body of water. If you are planning an activity that requires DFG notification, you will need to provide your regional DFG office
with a completed notification form and the corresponding fee.
If DFG determines that the activity may substantially adversely affect a lake or stream bed , a Lake or Streambed Alteration Agreement will be
prepared. The Agreement includes reasonable conditions necessary to protect those resources and must comply with the California Environmental
Quality Act (CEQA). The entity may proceed with the activity in accordance with the final Agreement.

WILDLIFE AGENCIES
Incidental Take Permits: U.S. Fish and Wildlife Service
The United States Fish and Wildlife Service (FWS) is the unit of the U.S. Department of the Interior dedicated to the management and preservation
of wildlife. Units within the FWS include the Endangered Species program. The Endangered Species Act of 1973 or ESA is the most wide-ranging
of the dozens of United States environmental laws passed in the 1970s. As stated in section 2 of the act, it was designed to protect critically
imperiled species from extinction as a “consequence of economic growth and development untempered by adequate concern and conservation.”
The stated purpose of the Endangered Species Act is to protect species and also “the ecosystems upon which they depend.” It encompasses
plants and invertebrates as well as vertebrates.
In 1982, Congress amended the ESA to enhance the permitting provisions of the act, (Section 10) and intended, in part, to provide landowners
with incentives to participate in endangered species conservation. Pursuant to these provisions, by preparing a “Habitat Conservation Plan” (HCP)
that meets statutory criteria, private landowners can obtain “incidental take permits” that allow otherwise prohibited impacts to endangered,
threatened and other species covered in the permitting documents. Each conservation plan must specify: the impacts to species that will occur;
the steps taken to minimize and mitigate the incidental take; the funding available; alternative actions that we considered, but not taken; and other
necessary and appropriate measures. After review of a proposed conservation plan, FWS or NOAA Fisheries may issue an incidental take permit
upon making the statutorily required “findings,” including a determination that the incidental taking “will not appreciably reduce the likelihood of
the survival and recovery of the species in the wild.”
The Endangered Species Act also empowers FWS or NOAA Fisheries to include “terms and conditions” in the incidental take permits as necessary
or appropriate. Among those terms and conditions are “no surprises assurances,” issued in accordance with Federal regulations. These regulations
allow for assurances to be given to private landowners that if “unforeseen circumstances” arise, FWS or NOAA Fisheries will not require the
commitment of land, water or financial compensation or additional restrictions on the use of land, water, or other natural resources beyond the
levels otherwise agreed to in the conservation plan, without the consent of the permittee.
A permit may be obtained in one of three ways. If a project requires a Clean Water Act Section 404 Permit from the USACE, then USACE will
initiate ESA Section 7 “consultation” and ask the FWS for a “biological opinion” that the work authorized by the USACE’s permit will not jeopardize
the continued existance of a federally listed species. In issuing the Biological Opinion, the FWS can condition the project and require mitigation.
If the project does not need a Section 404 permit, a landowner who may impact or “take” a protected species would apply for an individual ESA
Section 10 permit, which essentially mean preparing a habitat conservation plan for your project. If there is no HCP, an individual Section 10
permit can be a cumbersome and time-consuming process since the land owner has to develop all the information necessary and negotiate
directly with FWS staff rather than through the HCP or USACE consulation process. Finally, if there is any existing HCP, a landowner would apply
for a relatively simple and streamlined Section 10 permit under the established terms of the HCP.
Incidental Take Permits – California Department of Fish and Game
In addition to the Lake and Streambed Alternation Agreements, DFG is responsible for implementing the California Endangered Species Act (CESA)
for state listed species. There are two ways of obtaining permits for “take” of a state listed species. If a project requires a FWS Section 7 or
Section 10 Permit that also addresses species that are both state and federally listed, Fish and Game Code Section 2080.1 allows an applicant
who has obtained a federal incidental take statement pursuant to a federal Section 7 consultation or a federal Section 10(a) incidental take permit
to notify the Director in writing that the applicant has been issued an incidental take statement or an incidental take permit pursuant to the federal
Endangered Species Act of 1973. The applicant must submit the federal opinion incidental take statement or permit to the Director of Fish and
Game for a determination as to whether the federal document is “consistent” with CESA. Receipt of the application by the Director starts a 30-day
clock for processing the Consistency Determination.
If a project does not obtain a FWS Section 7 or Section 10 Permit - or will impact a state listed species that is not addressed by the FWS permit,
then an applicant must submit for a separate permit pursuant to Section 2081. Like the FWS permit, DFG can condition the project and require
mitigation to offset impacts to ensure that the project will not jeopardize the continued existence of a State-listed species.
To ensure compliance with Treasury Regulations (31 CFR Part 10, Sec. 10.35), we inform you that any tax advice contained in this correspondence was not intended
or written by us to be used, and cannot be used by you or anyone else, for the purpose of avoiding penalties imposed by the Internal Revenue Code.
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