EXHIBIT 5:
COMPLIANCE WITH THE CALIFORNIA ENVIRONMENTAL QUALITY ACT
EXECUTIVE SUMMARY
The Commission’s adoption of the proposed amendment is exempt from the California
Environmental Quality Act (“CEQA”) (Pub. Resources Code, § 21000 et seq.) under the
“commonsense” exemption described in the CEQA Guidelines. (Guidelines for
Implementation of Cal. Environmental Quality Act, Cal. Code Regs., tit. 14, (“CEQA
Guidelines”), § 15061, subd. (b)(3).)
The commonsense exemption from CEQA applies “[w]here it can be seen with certainty that
there is no possibility that the activity in question may have a significant effect on the
environment … .” (Ibid.)
For the reasons described in this Staff memo and based upon the administrative record, the
commonsense exemption applies to the Commission’s adoption of the proposed
Amendment.
The following italicized points are discussed in greater detail below, in support of the
conclusion that the commonsense exemption applies to the Commission’s adoption of the
proposed Amendment:
1.0 CEQA establishes a three-tier process for review of environmental considerations,
including consideration of whether a proposed project is exempt from CEQA.
2.0 In reviewing whether a project falls within the commonsense exemption from
CEQA, an agency must evaluate whether physical changes and environmental
impacts are reasonably foreseeable based on evidence in the record.
3.0 In reviewing whether a project falls within the commonsense exemption from
CEQA, an agency may need to evaluate whether physical changes and
environmental impacts are reasonably foreseeable based on evidence of
potential displaced development.
4.0 In considering the potential for displaced development, an agency may need to
consider distant activities.
5.0 In considering the potential for displaced development, it will be relevant whether
the law imposes a geographic quota for future development to occur in certain
locations.
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6.0

In considering the potential for displaced development, it will be relevant
whether displacement is already foreseeable due to existing policies in the plans
and regulations of affected cities or counties.

7.0

In considering the potential for displaced development, a degree of generality is
permissible, and the purported displacement must be not merely possible but
also “reasonably foreseeable” based on a sequence of events that is not “too
attenuated and speculative to be reasonably foreseeable.”

8.0

After considering the potential for displaced development and other factors, the
commonsense exemption applies to the proposed Amendment.
a. A reasonably high level of generality is appropriate in analyzing this proposed
Amendment’s effects.
(1) Due to the nature of the project, a reasonably high level of generality is
appropriate in analyzing this proposed Amendment’s effects.
(2)

Due to the indirectness of any potential impact, a reasonably high level
of generality is appropriate in analyzing this proposed Amendment’s
effects.

(3) Due to the low ability to forecast the actual effects that the proposed
Amendment will have on the physical environment, a reasonably high
level of generality is appropriate in analyzing this proposed
Amendment’s effects.
(4) Due to the fact that any future effects of the project in California will
themselves require analysis under CEQA, a reasonably high level of
generality is appropriate in analyzing this proposed Amendment’s
effects.
(5) Due to the fact that any future effects of the project will be felt outside of
the project area, a reasonably high level of generality is appropriate in
analyzing this proposed Amendment’s effects.
b. The proposed Amendment incorporates existing County General Plan and
Zoning Regulation restrictions on development in the affected area, and therefore
any potential displacement the proposed Amendment might otherwise have
effected already has been caused by the existing land use
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(1)

The County’s General Plan and Zoning Regulations do not contain a
mapped ALZTA Overlay Zone or a 200 foot maximum height limit in that
area.

(2) The County’s General Plan and Zoning Regulations establish a 35-foot
maximum structure height by right in the agricultural zoning districts and
50 feet in height in the manufacturing districts. Certain wireless
communication facilities may be constructed up to 65 feet in height by
right. Private wind turbines up to 100 feet in height are also allowed by
right.
(3) Under the County’s General Plan and Zoning Regulations, structures
other than those referred to in 2 above, require a discretionary use
permit.
(4) The County’s Zoning Regulations provide a basis for denying use
permits to structures taller than 200 feet.
(5) The County’s General Plan includes several provisions that make it
highly speculative and not reasonably foreseeable that the County would
approve a use permit for any structure taller than 200 feet in the
proposed ALZTA Overlay Zone.
(6) The County’s General Plan includes several provisions that may
ultimately render it unreasonable for the County to exercise its discretion
to approve a use permit for any structure taller than 200 feet in the
proposed ALZTA Overlay Zone.
c. Even if the proposed Amendment did not incorporate existing General Plan and
Zoning Regulation restrictions, it is not reasonably foreseeable that the proposed
Amendment would cause displaced development.
(1) There is no applicable quota, fair share, or other legal requirement for
Solano County to achieve a minimum level of development of structures
taller than 200 feet somewhere.
(2) The assumptions regarding the sequence of events that would need to
occur in order to conclude that the proposed Amendment would displace
development to another location are highly speculative.
(3) If the proposed Amendment did displace to another location
development that otherwise would occur in the ALZTA Overlay Zone, it
is highly speculative where that development might go or what form it
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might take, and therefore displaced development is not susceptible to
meaningful analysis with any particularity.
i.

The location of any displaced development would be highly
speculative.

ii.

The type of any displaced development would be highly
speculative.

d. If the proposed Amendment did displace wind development that otherwise would
occur in the ALZTA Overlay Zone to another location in California or the United
States, it is likely that fewer environmental impacts and greater environmental
benefits would result from development in that other location.
(1)

Displacement to elsewhere in California would likely be associated with
lesser environmental impacts.

(2)

Displacement to elsewhere in the United States would likely be
associated with greater environmental benefits.

(3)

Displacement to elsewhere in the United States would likely be
associated with lesser environmental impacts.

The foregoing points are discussed in greater detail below.
DISCUSSION
1.0 THREE TIER CEQA PROCESS
CEQA establishes a three-tier process for review of environmental considerations,
including consideration of whether a proposed project is exempt from CEQA.
CEQA requires public agencies in California to publicly analyze the potential adverse
environmental impacts of proposed projects and to mitigate and avoid those impacts to the
extent feasible. Some projects are exempt from CEQA. Others require preparation of a
negative declaration. And others require preparation of an environmental impact report.
Thus, CEQA requires a three-tier process for reviewing proposed projects.
The California Supreme Court explained this three-tier process in Muzzy Ranch I, where the
Court reviewed whether, in adopting the Travis AFB Land Use Compatibility Plan, the
Commission had conducted sufficient environmental review pursuant to CEQA (Muzzy
Ranch I, supra, 41 Cal.4th at p. 378.)
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In its decision, the Supreme Court provided a concise summary of the purposes of CEQA
and the general approach that California governmental entities must take toward review
under CEQA:
“In order to “[e]nsure that the long-term protection of the environment, consistent
with the provision of a decent home and suitable living environment for every
Californian, shall be the guiding criterion in public decisions”, CEQA and its
implementing administrative regulations (CEQA Guidelines) establish a three-tier
process to ensure that public agencies inform their decisions with environmental
considerations.
“The first tier is jurisdictional, requiring that an agency conduct a preliminary
review to determine whether an activity is subject to CEQA. An activity that is
not a ‘project’ as defined in the Public Resources Code and the CEQA
Guidelines is not subject to CEQA.
“The second tier concerns exemptions from CEQA review. The Legislature has
provided that certain projects, such as ministerial projects and repairs to public
service facilities of an emergency nature, are exempt. In addition, pursuant to the
Legislature's command, the CEQA Guidelines list categorical exemptions or
‘classes of projects’ that the resources agency has determined to be exempt per
se because they do not have a significant effect on the environment.
“A project that qualifies for neither a statutory nor a categorical exemption may
nonetheless be found exempt under what is sometimes called the
‘commonsense’ exemption, which applies ‘[w]here it can be seen with certainty
that there is no possibility that the activity in question may have a significant
effect on the environment’.
“If a public agency properly finds that a project is exempt from CEQA, no further
environmental review is necessary. The agency need only prepare and file a
notice of exemption, citing the relevant statute or section of the CEQA Guidelines
and including a brief statement of reasons to support the finding of exemption.
“If a project does not fall within an exemption, the agency must ‘conduct an initial
study to determine if the project may have a significant effect on the
environment.’ If there exists ‘no substantial evidence that the project or any of its
aspects may cause a significant effect on the environment’, the agency must
prepare a ‘negative declaration’ that briefly describes the reasons supporting its
determination.
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“CEQA's third tier applies if the agency determines substantial evidence exists
that an aspect of the project may cause a significant effect on the environment. In
that event, the agency must ensure that a full environmental impact report is
prepared on the proposed project.”
(Muzzy Ranch I, supra, 41 Cal.4th at pp. 379-81 (internal citations and footnote
omitted).)
Because the Supreme Court found that an airport land use commission’s adoption and
amendment of a land use compatibility plan is a “project” under CEQA, the first tier in
the analysis of the proposed Amendment is satisfied here, and further analysis
proceeds to the second tier which is review for whether any exemption from CEQA
applies
2.0 REASONABLY FORESEEABLE PHYSICAL CHANGES AND
ENVIRONMENTAL IMPACTS
In reviewing whether a project falls within the commonsense exemption from
CEQA, an agency must evaluate whether physical changes and environmental
impacts are reasonably foreseeable based on evidence in the record.
As noted briefly above, one exemption from CEQA is the so-called “commonsense”
exemption, described in CEQA Guidelines, section 15061, subdivision (b)(3), which provides
that:
“(b) A project is exempt from CEQA if: [¶] … [¶] (3) The activity is covered by the
general rule that CEQA applies only to projects which have the potential for
causing a significant effect on the environment. Where it can be seen with
certainty that there is no possibility that the activity in question may have a
significant effect on the environment, the activity is not subject to CEQA.”
A governmental agency cannot assume that the commonsense exemption applies. Rather,
the Supreme Court observed that:
“The exemption can be relied on only if a factual evaluation of the agency's
proposed activity reveals that it applies. [Citation.] ... [¶][¶] ... [W]hether a
particular activity qualifies for the commonsense exemption presents an issue of
fact, and ... the agency invoking the exemption has the burden of demonstrating
it applies. [Citation.] ... [¶][¶] ... [T]he agency's exemption determination must
[rely on] evidence in the record demonstrating that the agency considered
possible environmental impacts in reaching its decision. [Citation.] The question
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whether alleged physical changes are reasonably foreseeable requires an
examination of the evidence presented in the administrative record. [Citation.]”
(Muzzy Ranch I, supra, 41 Cal.4th at pp. 385-87 (internal quotation marks
omitted).)
Based on the above language from the Supreme Court opinion, it appears that, in
considering the applicability of the commonsense exemption, an agency must evaluate
whether alleged physical changes and environmental impacts are “reasonably foreseeable”
based on “evidence presented in the administrative record.” Although the language of the
CEQA Guidelines section 15061, subdivision (b)(3), uses the words “certainty” and “no
possibility,” the Supreme Court’s opinion in Muzzy Ranch I, does not appear to require
exhaustive analysis and a conclusion of absolute impossibility in every instance.
Rather, in addressing what kind of factual evaluation is required, the Supreme Court
explained that:
“Determining whether a project qualifies for the commonsense exemption need
not necessarily be preceded by detailed or extensive factfinding. Evidence
appropriate to the CEQA stage in issue is all that is required. Under CEQA, a
public agency is not always ‘required to make a detailed analysis of the impacts
of a project on [future] housing and growth.’ [Citation.] ‘Nothing in the [CEQA]
Guidelines, or in the cases, requires more than a general analysis of projected
growth. The detail required in any particular case necessarily depends on a
multitude of factors, including, but not limited to, the nature of the project, the
directness or indirectness of the contemplated impact and the ability to forecast
the actual effects the project will have on the physical environment.’ [Citation.] [¶]
‘In addition, it is relevant, although by no means determinative, that future effects
will themselves require analysis under CEQA.’ [Citation.] And ‘[t]hat the effects
will be felt outside of the project area … is one of the factors that determines the
amount of detail required in any discussion. Less detail, for example, would be
required where those effects are more indirect than effects felt within the project
area, or where it [would] be difficult to predict them with any accuracy.’
[Citations.]”
(41 Cal.4th at p. 388.)
In Muzzy Ranch I, supra, the Supreme Court concluded that this Commission's adoption of
the 2002 TAFB LUCP plan fell within the commonsense exemption from CEQA. (41 Cal.4th
at p. 378.)
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3.0 POTENTIAL FOR DISPLACED DEVELOPMENT
In reviewing whether a project falls within the commonsense exemption from
CEQA, an agency may need to evaluate whether physical changes and
environmental impacts are reasonably foreseeable based on evidence of
potential displaced development.
When a governmental agency takes an action that limits development, the direct
consequences of that action often cause no physical changes or environmental impacts.
Rather, agency action limiting development typically prevents physical changes and
environmental impacts from happening. One issue that can arise, however, is whether
limitations on development in one location will cause development to occur elsewhere—i.e.,
whether development will be “displaced” to another location.
In Muzzy Ranch I, supra, one of the legal challenges concerned the Travis AFB Land Use
Compatibility Plan’s restriction on residential development within Compatibility Zone C to
levels then currently permitted under existing general plans and zoning regulations. (41
Cal.4th at p. 379.) The Petitioner in the Muzzy Ranch I case had argued that the plan’s
provision restricting residential development in Compatibility Zone C would have the effect of
“displacing” residential development to other locations, and that the Commission therefore
had a duty under CEQA to consider the potential for environmental effects to arise elsewhere
due to displaced development.
The Supreme Court agreed with the Petitioner on the general point that the Commission
needed to consider whether development would be displaced, and said that “[d]epending on
the circumstances, a government agency may reasonably anticipate that its placing a ban on
development in one area of a jurisdiction may have the consequence, notwithstanding
existing zoning or land use planning, of displacing development to other areas of the
jurisdiction.” (41 Cal.4th at p. 383 (emphasis added).) The Court emphasized that “nothing
inherent in the notion of displaced development places such development, when it can
reasonably be anticipated, categorically outside the concern of CEQA.” (41 Cal.4th at p. 383
(emphasis added).)
4.

EVALUATION OF DISTANT DISPLACED DEVELOPMENT

In considering the potential for displaced development, an agency may need to
consider distant activities.
If displaced development needs to be considered, the next question that arises is, “How far
away?” The Supreme Court indicated that, in considering the effects of a given project,
agencies may have an “obligation under CEQA to consider geographically distant
environmental impacts of their activities.” (41 Cal.4th at p. 388.) “CEQA broadly defines the
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relevant geographical environment as ‘the area which will be affected by a proposed project.’
(Pub. Resources Code, § 21060.5.) Consequently, ‘the project area does not define the
relevant environment for purposes of CEQA when a project's environmental effects will be
felt outside the project area.’ [Citation.]” (41 Cal.4th at p. 387.)
5.

MANDATES FOR LAND USES WHICH ARE DISPLACED

In considering the potential for displaced development, it will be relevant
whether the law imposes a geographic quota for future development to occur in
certain locations.
In considering whether displaced development can reasonably be anticipated, it may be
relevant whether there is some legal requirement that a certain amount of development must
occur somewhere (e.g., a geographic quota). In Muzzy Ranch I, in considering the potential
for displacement of residential development, the Supreme Court noted that under State law
all California localities must “in their land use planning ‘identify adequate sites for housing …
and … make adequate provision for the existing and projected needs of all economic
segments of the community’; ([Gov. Code], § 65583), including ‘the locality's share of the
regional housing need’ ([Gov. Code], § 65583, subd. (a)(1)).” (41 Cal.4th at pp. 382-83; see
also Gov. Code, §§ 65581, subd. (a), 65580, subd. (a).)
6.

EFFECTS OF EXISTING POLICIES ON DISPLACED DEVELOPMENT

In considering the potential for displaced development, it will be relevant
whether displacement is already foreseeable due to existing policies in the
plans and regulations of affected cities or counties.
Based in part on the above-described “fair share” housing requirements, the Supreme Court
concluded that the Commission had a duty, under the circumstances presented by that case,
“to consider displaced development the TALUP might generate by freezing residential
densities in Compatibility Zone C.” (41 Cal.4th at p. 382.)
Upon then considering the facts in that case, however, the Supreme Court went on to
determine that there was no reasonable potential for displaced development in that case and
that the Commission's 2002 adoption of the TAFB LUCP was within the commonsense
exemption from CEQA. (41 Cal.4th at p. 389; CEQA Guidelines, § 15061, subd. (b)(3).)
The Supreme Court based its exemption determination partly on the fact that the 2002 plan
“simply incorporat[ed] existing general plan and zoning law restrictions on residential housing
density” and that therefore “any potential displacement the TALUP might otherwise have
effected already has been caused by the existing land use policies and zoning regulations to
which the TALUP is keyed.” (41 Cal.4t at p . 389.)
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7.

DEGREE OF GENERALITY PERMISSIBLE

In considering the potential for displaced development, a degree of generality is
permissible, and the purported displacement must be not merely possible but
also “reasonably foreseeable” based on a sequence of events that is not “too
attenuated and speculative to be reasonably foreseeable.”
As noted briefly above, the Supreme Court said that, an agency determination of whether the
commonsense exemption applies, “need not necessarily be preceded by detailed or
extensive factfinding.” (Muzzy Ranch I, supra, 41 Cal.4th at p. 388.)
When the issue for analysis is not only the applicability of the commonsense exemption but
more specifically whether a ban on certain development in one location may have the
consequence of displacing development to other locations, an appropriate degree of
generality is similarly permissible.
In at least two cases after Muzzy Ranch I and Muzzy Ranch II, the courts have provided
additional guidance as to how governmental bodies may analyze the possibility of displaced
development.
For example, in a case involving a city’s ban on plastic bags, the Supreme Court reemphasized that consideration of displaced development need not entail high levels of detail.
(Save the Plastic Bag Coalition v. City of Manhattan Beach (2011) 52 Cal. 4th 155.) The
Court noted its holding in Muzzy Ranch I and then said:
“This does not mean, however, that an agency is required to conduct an
exhaustive analysis of all conceivable impacts a project may have in areas
outside its geographical boundaries. ‘”[T]hat the effects will be felt outside of the
project area … is one of the factors that determines the amount of detail required
in any discussion. Less detail, for example, would be required where those
effects are more indirect than effects felt within the project area, or where it
[would] be difficult to predict them with any accuracy.”’ (Muzzy Ranch Co. v.
Solano County Airport Land Use Com., supra, 41 Cal.4th at p. 388.) ... [¶] The
impacts of this project in areas outside Manhattan Beach itself are both indirect
and difficult to predict. The actual increase in paper bag use as a result of the
ordinance is necessarily uncertain, given that some percentage of local residents
may be expected to turn to the city's favored alternative, reusable bags.
Moreover, the city could hardly be expected to trace the provenance of all paper
bags that might be purchased by Manhattan Beach establishments, in order to
evaluate the particular impacts resulting from their manufacture. Accordingly,
under the approach we endorsed in Muzzy Ranch Co. v. Solano County Airport
Land Use Com., supra, 41 Cal.4th at page 388, the city could evaluate the
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broader environmental impacts of the ordinance at a reasonably high level of
generality.”
(Save the Plastic Bag Coalition, supra, 52 Cal. 4th at pp. 173-74.)
In another later case, the Court of Appeal outlined further the type of analysis that an agency
goes through under CEQA when attempting to ascertain whether development may be
displaced. (California Building and Industry Association v. Bay Area Air Quality Management
District (2013) 218 Cal.App.4th 1171 (“CBIA”).) In CBIA, an air quality management district
promulgated thresholds of significance for air pollutants. The Court of Appeal said:
“CBIA's claim that the Thresholds will have a reasonably foreseeable effect on
the environment is predicated on the assumption the Thresholds will make it
more difficult for developers to build residential projects in urban areas, thus
causing more housing to be built in suburban and currently rural areas. For the
Thresholds to result in the displaced development predicted by CBIA, the
following would have to occur: (1) a lead agency charged with approval of a
project would have to apply the Thresholds to that project; (2) the agency would
have to find the project's impacts exceeded the Thresholds; (3) the impacts
would have to be deemed significant for purposes of triggering an EIR; (4) absent
the Thresholds, a finding of significance would not have been made; (5) the
agency would have to disapprove the project rather than adopting mitigation
measures or filing a declaration of overriding concerns, or the developer would
have to abandon the project in response to the agency's actions; (6) the
developer would have to move the project elsewhere; (7) that “elsewhere” would
have to be in a location outside the urban center where the project had been
previously sited; (8) the newly sited project would have to be approved following
CEQA review by the lead agency in the new jurisdiction; (9) people who would
otherwise have lived in the urban area would have to move to the newly sited
project but continue to commute to the urban area; and (10) this sequence of
events would have to be repeated with sufficient frequency for the increase in
traffic attributable to this displaced development to change the physical
environment. While such a scenario is possible, it is too attenuated and
speculative to be reasonably foreseeable, and it does not require CEQA review
prior to the promulgation of the Thresholds themselves.”
(CBIA, supra, 218 Cal.App.4th, at pp. 1188-89.)
Where an agency action would limit development in one location, and the direct
consequence of the project is therefore to avoid certain physical changes and environmental
impacts, and the issue becomes whether the limitation would displace development to
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another location, the agency action may be exempt from CEQA under the commonsense
exemption even if displaced development may be “possible.” For the commonsense
exemption to be rendered inapplicable based on a theory of “displaced development,” the
purported displacement of development must instead be “reasonably foreseeable” based on
a scenario of a sequence of events that is not “too attenuated and speculative to be
reasonably foreseeable.” (218 Cal.App.4th at pp. 1188-89.)
8.

APPLICATION OF THE COMMONSENSE EXEMPTION TO THE PROPOSED
AMENDMENT

After considering the potential for displaced development and other factors, the
commonsense exemption applies to the proposed Amendment.
a. A reasonably high level of generality is appropriate in analyzing this
proposed Amendment’s effects.
In keeping with the above legal authorities, the first step in an analysis of whether
the commonsense exemption applies and whether there is a potential for
displaced development, likely should be consideration of the multitude of factors
that determine the amount of detail required in the discussion. (Muzzy Ranch I,
supra, 41 Cal.4th at p. 388; Save the Plastic Bag Coalition, supra, 52 Cal. 4th at
pp. 173-74.)
The following factors indicate that, in connection with the proposed Amendment,
it is appropriate to consider the applicability of the commonsense exception and
the potential for displaced development at a reasonably high level of generality.
(1)

Due to the nature of the project, a reasonably high level of
generality is appropriate in analyzing this proposed Amendment’s
effects.
The nature of the proposed Amendment is a land use restriction on
structures greater than 200 feet within a defined geographic area, solely
within a portion of the unincorporated area of Solano County (and a very
small adjacent area in Yolo County, but without regulatory effect in Yolo
County). The nature of the proposed Amendment is therefore
prospective, prohibitory, and relatively general.
The proposed Amendment is “prospective” in the sense that it does not
affect any current structure or present “right” to construct a structure
taller than 200 feet. Because there is no existing structure in the
proposed ALZTA Overlay Zone that exceeds 200 feet in height, the
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proposed Amendment is entirely prospective in nature. No existing
structure would need to be modified to comply with the height limit. And
there is no existing structure taller than 200 feet whose re-construction
would be prohibited if it were destroyed, such as by fire. The project is
also prospective in nature because the tallest structure that existing
County zoning would allow within the proposed ALZTA Overlay Zone “by
right” is 35 feet. (Solano County Zoning Regulations, County Code, ch.
28.) No property within the proposed ALZTA Overlay Zone, therefore,
currently bears a land use designation that would entitle the construction
of a structure exceeding 200 feet “by right.” The proposed Amendment,
therefore, would not affect any existing structure or remove a currentlyexisting land use “right” to development above 200 feet.
Lands within the proposed ALZTA Overlay Zone do currently have land
use designations that would allow future applications for County
issuance of conditional “use permits” for certain types of structures taller
than 35 feet. But that is a right to apply for and seek such a permit, not a
right to obtain one. Because County issuance of a use permit is
discretionary, there is no current existing right or guarantee that any
particular proposed structure could obtain the needed County approvals
to be built taller than 200 feet. The proposed Amendment would not
prevent applications for, or County issuance of, conditional use permits
in the ALZTA Overlay Zone for any particular purpose or land use. The
proposed Amendment would, however, constrain potential future
exercises of discretion by local land use authorities: the proposed
Amendment would constrain the County’s future discretion solely in
terms of maximum height, so that conditional use permits could only be
issued for structures of less than 200 feet. At the same time, the
proposed amendment would not constrain the ability of the County to
deny a conditional use permit for any project in the future. Therefore,
the proposed Amendment would not create a requirement that the
County approve any project of less than 200 feet, and the proposed
Amendment would not alter the criteria upon which the County might
exercise that discretion in the future for projects of any height.
Accordingly, proposals for conditional use permits involving structures of
less than 200 feet in height could still be denied for any or all of the
same reasons that they might be denied at present.
The proposed Amendment is “prohibitory” in the sense that it prohibits
structures greater than a specified height and does not entitle or approve
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or guarantee approval of any structure at all (of any height, even if less
than 200 feet).
The proposed Amendment is relatively “general” in the sense that it
applies to all types of structures regardless of the type of land use that
may be involved. The proposed Amendment does not specifically
restrict any particular type of land use but instead restricts the height of
all structures to less than 200 feet. Accordingly, the proposed project is
general in nature (as compared to, say, a proposal to affirmatively
construct some specific facility, or a proposal to undertake some
particular construction activity).
The proposed Amendment would not promote development in the
ALZTA Overlay Zone. Rather, it simply limits the height of structures.
Therefore, it would not cause any additional development to occur in the
zone that would not otherwise occur there under existing laws,
regulations, and policies. Existing County zoning and General Plan
designations in the proposed ALZ Overlay Zone are:
General Plan Designation
Agriculture
Commercial
Manufacturing
Resource Conservation

Zoning Districts
A-40, A-80, A-160 and A-SM-160
C-R
M-G
MP

(See Figure 1 Map of Existing Zoning in ALZTA Overlay Area, attached; Solano
County Zoning Regulations, Solano County Code, ch. 28, § 28.01 et seq.)

All of the uses currently permissible under those designations could
continue or be added following the adoption of the ALZ Overlay Zone, to
the same extent they could prior to the ALZ Overlay Zone, with the sole
added constraint being that none of them could exceed 200 feet in
height. In fact, the heights allowable by right are 35 feet in the
agriculture, commercial and resource conservation districts and 50 feet
in the manufacturing districts.
As one point of reference, under existing County Zoning Regulation
28.80.B, “A three hundred-foot setback shall be maintained from any
district which does not permit WTGs [i.e., wind turbines].” Therefore, a
three hundred-foot setback is already established in the Zoning
Regulations between turbines and other activities laterally. In one
sense, then, because flights are generally above 500 feet, the proposed
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Amendment would additionally extend that three-hundred foot setback
vertically.1
(2)

Due to the indirectness of any potential impact, a reasonably high
level of generality is appropriate in analyzing this proposed
Amendment’s effects.
The proposed Amendment would directly impose a limitation on
development, and the proposed Amendment would directly prevent
construction of structures with heights exceeding 200 feet above ground
level. Therefore, the direct impact of the proposed Amendment would
be to decrease the potential for future environmental impacts associated
with structures taller than 200 feet. The proposed Amendment would not
directly displace any development.
Any potential for displaced development therefore would be indirect only.
The degree of indirectness of any effect involving displaced development
would also be very high. It would be very indirect, due to the attenuated
chain of events that would have to happen before any displaced
development were to occur. (See section below, regarding “The
assumptions regarding the sequence of events that would need to occur
. . . .”)
The adoption by the Commission of the proposed Amendment also puts
before the County Board of Supervisors the opportunity to override the
Commission’s action, which in theory makes the potential for the
Commission’s action to result in displaced development even more
indirect. But even ignoring that possibility, any impact potentially relating
to displaced development would be very indirect.

(3)

Due to the low ability to forecast the actual effects that the
proposed Amendment will have on the physical environment, a

1

As an additional point of reference, instead of a 200-foot height limit, California law would allow the Counties to
designate the area within the proposed ALZTA Overlay Zone as “open space” within the Open Space Element
of the County General Plan, allowing no development of any type. Counties are authorized to designate:
“Open space in support of the mission of military installations that comprises areas adjacent to military
installations, military training routes, and underlying restricted airspace that can provide additional buffer zones
to military activities and complement the resource values of the military lands.” (Gov. Code, § 65560, subd.
(b)(5).)
Confidential/Attorney-Client Privileged/Preliminary Draft/Not for Inclusion in Public File
Page 15

reasonably high level of generality is appropriate in analyzing this
proposed Amendment’s effects.
The proposed Amendment will not have any direct effects on the
physical environment.
It would be extremely difficult and highly speculative to attempt to
forecast with any accuracy the actual indirect effects the proposed
Amendment may have on the physical environment, through displaced
development or otherwise. The actual indirect effects that may occur as
a result of the proposed Amendment are necessarily uncertain, given the
attenuated chain of events that would have to happen before any
displaced development were to occur. (See section below, regarding
“The assumptions regarding the sequence of events that would need to
occur . . . .”)
Wind energy development and investment is widespread across the
country and globe. In keeping with the Supreme Court’s conclusions in
Save the Plastic Bag Coalition, supra, the Solano County Airport Land
Use Commission “could hardly be expected to trace” the locations of, for
example, all areas in the country or world where renewable energy wind
turbine development might occur, in order to evaluate the particular
impacts that might result from their construction. (See, Save the Plastic
Bag Coalition, supra, 52 Cal.4th at p. 174.)
(4)

Due to the fact that any future effects of the project in California will
themselves require analysis under CEQA, a reasonably high level
of generality is appropriate in analyzing this proposed
Amendment’s effects.
Any future project proposed in the ALZTA Overlay Zone will itself require
analysis under CEQA. Also, any future project proposed outside the
ALZTA Overlay Zone that might conceivably be analyzed as potential
displaced development would itself require analysis under CEQA if it
occurred in California.

(5)

Due to the fact that any future effects of the project will be felt
outside of the project area, a reasonably high level of generality is
appropriate in analyzing this proposed Amendment’s effects.
The proposed Amendment’s indirect displacement effects, if any, would
be felt outside of the ALZTA Overlay Zone. So, less detail would be
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required here because any effects would be very indirect, and it would
be difficult to predict effects with any accuracy.
Due to the above factors which determine the amount of detail required
in the discussion, it is appropriate in connection with the proposed
Amendment to consider the applicability of the commonsense exception
and the potential for displaced development at a reasonably high level of
generality.
b. The proposed Amendment incorporates existing County General Plan and
Zoning Regulation restrictions on development in the affected area, and
therefore any potential displacement the proposed Amendment might
otherwise have effected already has been caused by the existing land use
policies and zoning regulations.
In Muzzy Ranch I, supra, in considering the potential for displaced development
to occur, the Supreme Court found that the commonsense exemption applied to
the 2002 Travis AFB Land Use Compatibility Plan because the plan incorporated
existing general plan and zoning law restrictions on development in the affected
area, and therefore “any potential displacement the TALUP might otherwise have
effected already has been caused by the existing land use policies and zoning
regulations.” (Muzzy Ranch I, supra, 41 Cal.4t at p . 389.) The Court noted,
however, that “further environmental review may be required should the
Commission in the future alter the TALUP to be inconsistent with the Solano
County general plan.” (41 Cal.4th at p. 389, fn. 8.) As a result, it is appropriate
to analyze whether the proposed Amendment would be consistent with the
existing provisions of the County’s General Plan and Zoning Regulations.
(1)

The County’s General Plan and Zoning Regulations do not contain
a mapped ALZTA Overlay Zone or a 200 foot maximum height limit
in that area.
Neither the County’s General Plan nor its Zoning Regulations currently
map the ALZTA Overlay Zone as a separate area subject to separate
land use limitations, and they do not include a 200 foot maximum height
limit in the area of the proposed ALZTA Overlay Zone. The proposed
Amendment, therefore, might be considered to be inconsistent with the
County General Plan and Zoning Regulations, to the extent that a map
of the ALZTA Overlay Zone and a 200 foot height limit in that zone do
not explicitly appear in the County’s General Plan or Zoning Regulations.
The County’s General Plan and Zoning Regulations, however, do
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contain other policies that render the proposed Amendment consistent
with the County’s General Plan and Zoning Regulations.
(2)

The County’s General Plan and Zoning Regulations establish a 35foot maximum structure height by right.
Within the area of the proposed ALZTA Overlay Zone, the County’s
General Plan and Zoning Regulations also do not affirmatively allow any
structure at all to exceed 35 feet “by right.” The proposed Amendment,
therefore, is consistent with the County’s General Plan and Zoning
Regulations, to the extent that the County General Plan and Zoning
Regulations do not allow any structure over 35 feet “by right.” This
conclusion by itself may be a sufficient basis for determining that the
proposed Amendment is consistent with the County’s General Plan and
Zoning Regulations, and that therefore any potential displacement the
proposed Amendment “might otherwise have effected already has been
caused by the existing land use policies and zoning regulations.”
(Muzzy Ranch I, supra, 41 Cal.4t at p . 389.) In an abundance of
caution, however, it is prudent to further analyze the operation of the
County’s conditional use permit process on the same issue.

(3)

Under the County’s General Plan and Zoning Regulations,
structures greater than 35 feet require a discretionary conditional
use permit.
Even though structures taller than 35 feet are not allowed “by right,”
development of taller structures such as commercial wind turbines can
be sought through the County’s discretionary “use permit” process.
(See, e.g., Solano County Zoning Regulations, Solano County Code, Ch.
28, numerous Tables of Allowed Uses, and §§ 28.80 & 28.106.)
County issuance of a use permit is “discretionary,” meaning that the
County has the choice to issue a use permit or deny a use permit and
gets to exercise its own judgment in deciding whether to do so. (Solano
County Zoning Regulations, Solano County Code, § 28.106 (A); see also
CEQA Guidelines, Cal. Code Regs. tit. 14, § 15357.) In other words,
even though there is a process that can be used to apply for a permit to
develop structures taller than 35 feet, there is no requirement that the
County approve any structure taller than 35 feet anywhere in the County.
“The purpose of the use permit is to provide for public review of certain
land uses that may be compatible with other allowed and permitted land
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uses within a zoning district, but due to their type or intensity, require
consideration of location, site design, adjacent land uses, availability of
public infrastructure and services, and environmental impacts.” (Solano
County Zoning Regulations, Solano County Code, § 28.106 (A).)
Under the County’s use permit process, it is theoretically possible that
some proposals for construction of structures taller than 200 feet might
be approved by the County within the area proposed to be within the
ALZTA Overlay Zone, if certain other requirements were satisfied. The
question then becomes whether any structure taller than 200 feet could
satisfy those requirements. Put another way, considering the possibility
that the County might in the future receive an application for a use permit
to develop a structure taller than 200 feet in the area proposed to be
within the ALZTA Overlay Zone, the question becomes whether it is
possible at this time to say anything about whether the County would
approve or disapprove that hypothetical use permit.
If the Commission cannot “reasonably anticipate” that the County would
approve a hypothetical future application for a use permit to develop a
structure taller than 200 feet above ground level within the area
proposed to comprise the ALZTA Overlay Zone, then the Commission
cannot “reasonably anticipate” that imposing a 200-foot height limit there
may have the consequence of displacing development to other locations.
(Muzzy Ranch 1, supra, 41 Cal.4th at p. 383.) Rather, the proposed
Amendment would “simply incorporate existing general plan and zoning
law restrictions” and therefore “any potential displacement the [proposed
Amendment] might otherwise have effected already has been caused by
the existing land use policies and zoning regulations.” (Muzzy Ranch I,
supra, 41 Cal.4t at p. 389.) Even if it may be technically possible for the
County to approve a future use permit application for a structure taller
than 200 feet within the proposed ALZTA Overlay Zone, if that possibility
is “too attenuated and speculative to be reasonably foreseeable” then
the holding of Muzzy Ranch I applies to the proposed Amendment and
the proposed Amendment is exempt from CEQA. (CBIA, supra, 218
Cal.App.4th at pp. 1188-89.)
(4)

The County’s Zoning Regulations provide a basis for denying use
permits to structures taller than 200 feet.
The County’s Zoning Regulations provide a basis under which the
County could deny a use permit for a structure taller than 200 feet.
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Before the County can approve a use permit under the County’s Zoning
Regulations, the County needs to make particular findings. (See, Zoning
Regulations, Solano County Code, § 28.106(H)(3) [approval of a use
permit requires a finding “That applicant exhibits proof that such use will
not, under the circumstances of the particular case, constitute a
nuisance or be detrimental to the health, safety, peace, morals, comfort
or general welfare of persons residing or working in or passing through
the neighborhood of such proposed use, or be detrimental or injurious to
property and improvements in the neighborhood or to the general
welfare of the County; provided, that if any proposed building or use is
necessary for the public health, safety or general welfare, that finding
shall be to that effect.”].)
As far as the County’s Zoning Regulations play into the use permit
process, therefore, certain broad findings would need to be made, and
they might be made in a fashion that results in disapproval of a use
permit for structures taller than 200 feet within the area proposed to be
mapped as the ALZTA Overlay Zone.
For example, the County may make a finding that structures over 200
feet in that area are “detrimental” to property and improvements in the
neighborhood (i.e., to the Assault Landing Zone, or to Travis AFB) or
“detrimental” to the general welfare of the County (i.e., due to
incompatibility with Travis AFB operations which contribute significantly
to the County’s and State’s economy and to the defense of the nation).
Therefore, it is at a minimum possible that the County might deny
applications for conditional use permits for tall structures in the ALZTA
Training Area under the provisions of the Zoning Regulations.
However, since the findings embodied in Section 28.106(H)(3) of the
Zoning Regulations are relatively general in nature (e.g, “general
welfare”), it is difficult to discern in advance what outcome the County
might reach, or must reach, concerning those considerations. Therefore,
if the Zoning Regulations were considered in isolation, it may be difficult
to conclude that the possibility of the County approving a use permit for
a structure taller than 200 feet is “too attenuated and speculative to be
reasonably foreseeable.”
(5)

The County’s General Plan includes several provisions that make it
highly speculative and not reasonably foreseeable that the County
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would approve a use permit for any structure taller than 200 feet in
the proposed ALZTA Overlay Zone.
In addition to the County’s Zoning Regulations, the County’s General
Plan also provides a series of pertinent requirements.
When those requirements are considered in light of the present facts, the
Commission cannot reasonably anticipate that the County would
approve a hypothetical future application for a use permit to develop a
structure taller than 200 feet above ground level within the area
proposed to comprise the ALZTA Overlay Zone, and instead the
possibility of such a County approval is “too attenuated and speculative
to be reasonably foreseeable.”
The County General Plan is relevant because, by County ordinance, no
use permit can be issued for a use that fails to conform to the pertinent
policies of the General Plan. Issuance of a use permit by the County
requires a finding “That the establishment, maintenance or operation of a
use or building applied for are in conformity to the general plan for the
County with regard to traffic circulation, population densities, and
distribution, and other aspects of the general plan considered by the
zoning administrator or planning commission to be pertinent.” (Zoning
Regulations, Solano County Code, § 28.106 (H)(1).)
For example the General Plan contains the following pertinent directives:
1) “Any future development of wind energy must be consistent with
Airport Land Use Plans and air operations of Travis Air Force Base
and the Rio Vista Airport.” (General Plan, at p. RS-53.)
2) “Require the siting of energy facilities in a manner compatible with
surrounding land uses and in a manner that will protect scenic
resources.” (General Plan Policy RS.P-58, at p. RS-56.)
3) “Wind turbine generators shall not be located in areas that conflict
with the mission of Travis Air Force Base or other air operation
facilities.” (General Plan Implementation Program RS.I-50, at pp.
RS-61 to RS-64.)
4) “Protect and support Travis Air Force Base in its role as an important
part of the county’s economy.” (General Plan Goal ED.G-7, at p. ED15.)
5) “Work with the cities and Travis Air Force Base to support the base’s
mission. This includes designating areas surrounding the base meant
for potential expansion, and following base protection guidelines set
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forth by the Governor’s Office of Planning and Research.” (General
Plan Policy ED.P-11, at p. ED-16.)
The fifth of the above-listed provisions, General Plan Policy ED.P-11,
references “base protection guidelines” of the Governor’s Office of
Planning and Research (“OPR”). According to the Office of Planning
and Research “incompatible land use” includes “Any development that
seriously impacts or hinders the capacity of military bases, installations,
and operating and training areas to carry out their routine activities.”
(Governor’s Office of Planning and Research, Community and Military
Compatibility Planning (Supplement to the General Plan Guidelines,
2013), at p. 15 (emphasis added).)
Travis AFB has explained, both to the Commission and to the County
Board of Supervisors, how structures taller than 200 feet would seriously
impact and hinder their ability to carry out the routine training activities
conducted at the base. (See, Staff discussion of governmental purpose
and need for the proposed Amendment.) In sum: structures taller than
200 feet would result in planes needing to fly at altitudes that do not as
closely as possible replicate the tactical low altitude approaches that
pilots must be proficient in executing if they wish to survive exposure to
enemy weapons fire overseas.
On that basis, tracking the above five provisions of the General Plan, it
can be concluded that:


County of Solano approval of future use permits that would allow
development of structures taller than 200 feet within the proposed
ALZTA Overlay Zone would be inconsistent with air operations of
Travis AFB, incompatible with surrounding land uses that include
Travis AFB, in conflict with the mission of Travis Air Force Base,
not supportive of Travis AFB’s role as an important part of the
county’s economy, not supportive of the base’s mission, and a
serious impact on and hindrance to the capacity of Travis AFB to
carry out its routine training activities involving the ALZ.

Notably, under OPR’s base protection guidelines, structures taller than
200 feet above ground level in the ALZTA Overlay Zone would “seriously
impact” and “hinder” the capacity of Travis AFB to conduct these routine
training activities, and structures taller than 200 feet would therefore be
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an “incompatible” land use. Because the County General Plan policies
call for “following base protection guidelines set forth by the Governor’s
Office of Planning and Research,” the County General Plan includes a
policy committing to follow those guidelines. Accordingly, under those
OPR Guidelines, it is at a minimum reasonably foreseeable that County
would conclude that structures over 200 feet in the proposed ALZTA
Overlay Zone would be land uses incompatible with Travis AFB, would
be inconsistent with the County General Plan, and therefore would be
ineligible for issuance of a use permit. At the same time, the possibility
that the County would reach contrary conclusions on the basis of the
relevant facts is too attenuated and speculative to be reasonably
foreseeable.
Where it is possible to make that sort of prediction as to how individual
case-by-case applications would be handled within a given area, the
OPR Guidelines call for consideration of the sort of approach that is
reflected in the proposed Amendment now before the Commission. One
of the policy responses that OPR recommends consideration of, to
protect against incompatible land use, is: “Where appropriate, designate
lands adjacent to military installations and under low level flight paths as
open space or low density commercial/light industrial zoning with
building height restrictions which facilitate military aviation. ” (Governor’s
Office of Planning and Research, Community and Military Compatibility
Planning (Supplement to the General Plan Guidelines, 2013), at p. 24
(emphasis added).)
Nonetheless, since the County’s issuance of use permits is
discretionary, it remains to be seen what the County would actually do if
presented with such a permit application in the future. The
Commission’s task in analyzing this issue, however, is not to determine if
it can rule out the technical possibility that the County may exercise its
discretion to approve such a future use permit. Rather, under applicable
judicial precedents, the Commission’s task is to determine the degree to
which that outcome may be reasonably anticipated and reasonably
foreseeable. (Muzzy Ranch 1, supra, 41 Cal.4th at p. 383; CBIA, supra,
218 Cal.App.4th at pp. 1188-89.)
Therefore, it is presently highly speculative and not reasonably
foreseeable that the County would in the future approve a use permit for
proposed structures taller than 200 feet in the proposed ALZTA Overlay
Zone, given the facts that are now known to both the County and the
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Commission concerning the consequences such structures would have
for training involving the ALZ.
For purposes of analysis of the commonsense exemption and the
potential for displacement of development under the principles of Muzzy
Ranch I, therefore, the proposed Amendment incorporates existing
general plan and zoning regulation restrictions and therefore “any
potential displacement the TALUP might otherwise have effected already
has been caused by the existing land use policies and zoning
regulations.” (Muzzy Ranch I, supra, 41 Cal.4t at p. 389.)
(6)

The County’s General Plan includes several provisions that may
ultimately render it unreasonable for the County to exercise its
discretion to approve a use permit for any structure taller than 200
feet in the proposed ALZTA Overlay Zone.
Under the principles of Muzzy Ranch I and cases interpreting it, the
Commission need only determine the degree to which displaced
development may be reasonably anticipated and reasonably
foreseeable.
Additionally and in the alternative, given the facts that are now known,
the Commission may also be able to rely upon the County denying future
use permits for such structures as a matter of a legal presumption. In
other words, in addition to the facts leading to a conclusion that approval
of a use permit for structures taller than 200 feet is not reasonably
foreseeable, those same facts might establish a basis under which the
Commission could lawfully presume that the County would deny such
permit applications. While such a presumption or conclusion is not
necessary for the Commission to determine that the commonsense
exemption applies, the potential basis for such a conclusion is set forth
here in case it provides an additional and separate basis upon which the
Commission can reach that exemption determination.
For example, “The Legislature can presume that once a policy is
adopted, it will be followed.” (Ketchum v. Cal. (1998) 62 Cal. App. 4th
957, 964, citing Evid. Code, § 664 (“It is presumed that official duty has
been regularly performed.”), Civ. Code, § 3529 (“That which ought to
have been done is to be regarded as done, in favor of him to whom, and
against him from whom, performance is due.”).) In the absence of
evidence to the contrary, courts presume that an agency carries out its
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official obligations. (See, e.g., McAllister v. California Coastal Com.
(2008) 169 Cal. App. 4th 912, 931, citing Evid. Code, § 664; City of
Sacramento v. State Water Resources Control Bd. (1992) 2 Cal.App.4th
960, 976, Healing v. California Coastal Com. (1994) 22 Cal.App.4th
1158, 1167.) It is also to be presumed that “The law has been obeyed.”
(Civ. Code, § 3548; see also City of Poway v. City of San Diego (1984)
155 Cal. App. 3d 1037, 1042 (“Poway does not direct us to any other
part of the administrative record otherwise negating the presumption San
Diego performed its duty independently to exercise its judgment on the
draft EIR (Civ. Code, § 3529), obeyed the law (Civ. Code, § 3548), and
official duty has been regularly performed (Evid. Code, § 664).”)
Thus, if it could be concluded that the County would be legally required
to deny use permit applications for structures taller than 200 feet in the
proposed ALZTA Overlay Zone (i.e., that the County would be required
to disapprove such a permit, based on an administrative record
containing evidence that such structures would be inconsistent with air
operations concerning the ALZ), then the Commission could presume as
a matter of law on the basis of the above precedents that the County
would perform its duty and deny any such permit application. To reach
the conclusion that the County would be legally required to issue such a
denial—i.e., that on the basis of the facts presented the County could
only exercise its discretion in one way—one would probably need to first
conclude that it would be arbitrary for the County to approve such a
permit and that no reasonable person would approve such a permit.
The Commission, however, cannot determine for the County what the
County’s interpretation of the General Plan must be. The County would
be afforded significant deference by a reviewing court considering
whether the County’s interpretation complied with the law. County
general plans usually contain multiple policies that potentially conflict
with one another, and it is generally impossible for any county to
precisely meet each and every policy of a general plan. Thus, the courts
expect counties to engage in some weighing of disparate policies, and
the mere fact that a county weighted one policy above another in ruling
on a use permit usually would not render a decision unlawful in a typical
case.
For example, the General Plan includes several discussions that favor
renewable energy development, including wind. For example, the
General Plan says:
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“Enable renewable energy sources to be produced from resources
available in Solano County, such as solar, water, wind, and biofuels
to reduce the reliance on energy resources from outside the county.
(Solano County General Plan Policy RS.P-53, at p. RS-56.)



“Protect the viability of renewable energy generation within the
county by protecting resources such as solar access on buildings
and high value wind energy sites. Facilitate the development of
renewable energy generation in the county through the provision of
streamlined permitting processes.” (Solano County General Plan
Implementation Program RS.I-58, at p. RS-77.)
In a typical general plan, policies such as those might exist
alongside other policies that said something simple, like “protect the
local military base.” In such a case, the courts generally would
generally be highly deferential toward counties in weighing and
reaching some harmony between multiple co-equal policies where
there might be a tension between realizing them all in a given
factual situation.
It is not clear, however, that the County General Plan is such a
typical general plan situation in that respect. In the case of the
Solano County General Plan, the County has gone further than in
the typical case and may be found to have in effect already prechosen sides in the event of any later-arising conflict between wind
turbine development and Travis AFB operations. An argument can
be made that the General Plan itself subordinates the policies that
might be viewed as generally promoting wind or renewable energy
development to the policies that specifically provide that any airport
land use compatibility concerns involving Travis AFB will be
resolved in favor of the Base.
For example, the General Plan says, seemingly unambiguously and
specifically, that “[a]ny future development of wind energy must be
consistent with Airport Land Use Plans and air operations of Travis
Air Force Base and the Rio Vista Airport.” (General Plan, p. RS-53
(emphasis added).) It also says, seemingly unambiguously and
specifically that “[w]ind turbine generators shall not be located in
areas that conflict with the mission of Travis Air Force Base or other
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air operation facilities.” (General Plan Implementation Program
RS.I-50, at pp. RS-61 to RS-64.)
If the County were to approve a conditional use permit providing for
development of structures taller than 200 feet in the proposed
ALZTA Overlay Zone, it is not clear whether a court would view the
above-listed five General Plan provisions as essentially determining
that the County instead was legally required to have disapproved
the permit, in light of what is presently known concerning ALZ
operations, notwithstanding the significant deference generally
afforded to counties in interpreting their own general plans. It is at
least possible that a court might reach that conclusion, however,
because those five provisions are clear, are specific, appear to
favor Travis AFB over wind turbines in the event of a “conflict with
the mission of Travis Air Force Base,” and state that “Any future
development of wind energy must be consistent with . . . air
operations of Travis Air Force Base . . . .” (Emphasis added.)
Therefore, not only is it speculative and not reasonably foreseeable
that the County would in the future approve a use permit for
proposed structures taller than 200 feet in the proposed ALZTA
Overlay Zone, it also may turn out to be a legal requirement that the
County not approve such a permit. The potential basis for that
conclusion may provide an additional and separate basis upon
which the Commission can reach the determination that the
commonsense exemption applies to the proposed Amendment and
that no further CEQA review is required.
c. Even if the proposed Amendment did not incorporate existing General Plan
and Zoning Regulation restrictions, it is not reasonably foreseeable that the
proposed Amendment would cause displaced development.
As discussed above, it may not be required by law for the Commission to further
consider whether the proposed Amendment would result in displaced
development, because the existing provisions of the County’s General Plan and
Zoning Regulations may already be the cause of any such displacement. It
would nonetheless be prudent for the Commission to look at whether the
proposed Amendment would result in displaced development and, if so, what
environmental impacts might ensue, if it were the case that the County’s General
Plan and Zoning Regulations instead contained no pertinent provisions.
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(1)

There is no applicable quota, fair share, or other legal requirement
for Solano County to achieve a minimum level of development of
structures taller than 200 feet somewhere.
In the Muzzy Ranch case, one aspect of the situation that the Supreme
Court considered noteworthy was the fact that there was a pre-existing
legal requirement for all local governments to provide for their fair share
of future statewide housing needs within their respective boundaries. As
the Supreme Court pointed out, “no California locality is immune from
the legal and practical necessity to expand housing due to increasing
population pressures.” (Muzzy Ranch I, supra, 41 Cal.4th at p. 383.)
The Court pointed out that there are specific legal mandates for local
governments to provide for their fair share of adequate housing (Gov.
Code, § 65583), including “the locality's share of the regional housing
need” (Gov. Code, § 65583, subd. (a)(1)). (41 Cal.4th at pp. 382-83; see
also Gov. Code, §§ 65581, subd. (a), 65580, subd. (a).)
With respect to the present proposed Amendment, the factual situation is
different. There is no comparable legal requirement for all local
governments to provide for a fair share or quota of future structures over
200 feet, nor a requirement to provide for a fair share or quota of any
particular type of structures over 200 feet, such as the most recent types
of wind turbine models.
The closest thing to such a legal quota or fair share requirement that
may exist is probably California’s Renewables Portfolio Standard
(“RPS”). Established in 2002 under Senate Bill 1078 (Sher), accelerated
in 2006 under Senate Bill 107 (Simitian) and expanded in 2011 under
Senate Bill 2 (1X) (Simitian), the RPS, requires retail sellers (investorowned utilities (“IOUs”), electric service providers (“ESPs”) and
community choice aggregators (“CCAs”)) regulated by the California
Public Utilities Commission (“CPUC”) to procure 33% of their annual
retail sales from eligible renewable sources by 2020. The RPS also
requires retail sellers to achieve intermediate RPS targets of 20% from
2011-2013 and of 25% from 2014-2016. (Pub. Util. Code, §§ 399.11 –
399.32; see California Public Utilities Commission, Renewables Portfolio
Standard Quarterly Report (2nd Quarter 2013), at p. 2.)
Under the RPS, “eligible renewable sources” include: biodiesel, biomass,
biomethane (including digester gas, and landfill gas), fuel cells using
renewable fuels, geothermal, hydro electric (including conduit
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hydroelectric, incremental hydroelectric generation from efficiency
improvements, small hydroelectric, and water supply and conveyance),
municipal solid waste combustion and conversion, ocean wave, ocean
thermal, solar (including photovoltaic and solar thermal electric), tidal
current, and wind. (See, California Energy Commission, Renewables
Portfolio Standard Eligibility, 7th Ed., Staff Final Guidebook (April 2013),
at p. 16.)
Renewable generation facilities eligible under the RPS may be located
anywhere within the region of the Western Electricity Coordinating
Council (“WECC”), which includes all or parts of the 14 western United
States, two Canadian provinces, and the northern portion of Baja
California, Mexico. (See, California Energy Commission, Renewables
Portfolio Standard Eligibility, 7th Ed., Staff Final Guidebook (April 2013)
at p. 163; CPUC website on “33% Procurement Rules,”
http://www.cpuc.ca.gov/PUC/energy/Renewables/hot/33RPSProcureme
ntRules.htm; WECC Fact Sheet, at
http://www.wecc.biz/About/Documents/WECC_FactSheet.pdf.)
The RPS does not create a quota or fair share requirement that is
analogous to the housing requirements discussed by the Court in Muzzy
Ranch I.
First, neither the County nor the Commission is a “retail seller.” Even if
the RPS did create a quota or fair share requirement, and even if were
presently unmet or not on track toward being met, it would not be a
quota or fair share requirement that regulated county airport land use
commissions or local government agencies such as the County. It is a
standard that is principally applicable to private actors.
Second, the RPS does not establish a quota or fair share requirement
that requires some amount of renewable energy project development
within Solano County. It is a standard that can be met through project
development within all or parts of 14 western states, two Canadian
provinces, and the northern portion of Baja California, Mexico.
Third, the RPS does not create a requirement that requires development
of wind energy projects. It is a standard that can be met through
projects involving wind or biodiesel, biomass, biomethane (including
digester gas, and landfill gas), fuel cells using renewable fuels,
geothermal, hydro electric (including conduit hydroelectric, incremental
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hydroelectric generation from efficiency improvements, small
hydroelectric, and water supply and conveyance), municipal solid waste
combustion and conversion, ocean wave, ocean thermal, solar (including
photovoltaic and solar thermal electric), and tidal current.
Fourth, the RPS does not create a requirement that any structure
exceed 200 feet in height. Even if the RPS did impose a quota on the
Commission or County to develop some amount of wind power in Solano
County beyond that which has already been established, the RPS does
not dictate that any structure must be any particular height.
Fifth, the RPS does not create a requirement that any structure be
developed within the proposed ALZTA Overlay Zone. Even if the RPS
did impose a quota on the Commission or County to develop some
amount of wind power in Solano County beyond that which has already
been established, the RPS does not dictate that any structure must be
constructed in the proposed ALZTA Overlay Zone.
Sixth, the RPS appears to be on track to being met through renewable
energy projects already in the development pipeline, and therefore there
is likely no legal requirement that additional renewable energy projects
be placed on the path to development for the purpose of satisfying that
standard.
In 2012, the largest IOUs in the state served 19.6% of their electric load
with RPS-eligible generation. (California Public Utilities Commission,
Renewables Portfolio Standard Quarterly Report (2nd Quarter 2013), at
p. 3.) Since the large IOUs provide approximately 68% of the state’s
electric retail sales, data concerning their progress may be suggestive of
the state’s overall RPS progress. (Id. at p. 2.) The CPUC has reported
to the Legislature that “[a]t the close of the second quarter of 2013,
California is on track to meet its interim requirement of 25% renewables
by 2016, and is well-positioned to meet 33% by 2020.” (Id. at p. 4.) The
CPUC’s most recent report to the Legislature suggests that the 33%
standard may be met in 2020, even without adding further new
renewable projects to the development “pipeline,” if one takes into
account the fact that the current surplus of renewable energy above the
intermediate RPS can be “banked” toward compliance with the 33%
standard in future years (i.e., even though there is a prediction that the
then-current-year percentage in 2020 will be less than 33%, compliance
with the standard at that time will actually take into account and give
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credit for surpluses that are occurring during prior years). The indication
that the 33% RPS will be met in 2020 also takes into account renewable
projects that are (1) “online,” (2) “in development” (even assuming that a
significant percentage of projects that are in development will fail and
never come online), (3) online now and providing power to IOUs through
contracts that expire before 2020 but that might be renewed. (Id. at p. 5
(Figure 1 and accompanying text).)
In other words, in order to satisfy the 33% RPS, it is possible that there
may be no regulatory need for retail sellers to add additional eligible
renewable projects beyond those currently online, in development, and
under contracts that can be renewed. Although it appears that the RPS
target will be met by those means, it may also be prudent for retail
sellers to contract for still more additional power to guard against the
possibility that some contracts may not be renewed. (See, California
Energy Commission, Renewable Power in California: Status and Issues,
Staff Report (Aug. 2011), at p. 5 (“As of May 2011, enough renewable
generation was either on-line or under contract to achieve this range
[i.e., the 33% RPS target by 2020], assuming all existing renewable
facilities remain on-line in 2020 and all to most of the contract
renewables are built.”).)
In other words, if a quota or fair share requirement exists, it appears that
it may already be “on track” and “well-positioned” to be met, in the words
of the CPUC. Put another way, in the context of considering the
commonsense exemption for the proposed Amendment, in order for the
RPS to constitute a quota or fair share requirement that legally
necessitated development of any further renewable energy projects
anywhere, it would need to be shown that the CPUC’s characterization
to the Legislature of the state as currently being “on track” and “wellpositioned” to meet the RPS by 2020 was “too attenuated and
speculative to be reasonably foreseeable.”
Therefore, there is no applicable quota, fair share, or other legal
requirement for Solano County to achieve a minimum level of
development of structures taller than 200 feet somewhere, and the
rationale that made it necessary to consider displaced development in
the Muzzy Ranch case appears not to exist in the present situation.
(2)

The assumptions regarding the sequence of events that would
need to occur in order to conclude that the proposed Amendment
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would displace development to another location are highly
speculative.
As noted above, California courts have indicated that it is appropriate to
consider the commonsense exemption in part by considering how
foreseeable or speculative it would be for a hypothetical “sequence of
events” to occur. (See, Save the Plastic Bag Coalition, supra, 52 Cal.
4th at pp. 173-74; CBIA, supra, 218 Cal.App.4th, at pp. 1188-89.) In the
present case, any claim that the proposed Amendment will have a
reasonably foreseeable effect on the environment would need to be
predicated on a series of assumptions or premises, comparable to the
type of assumptions that the Court analyzed in the CBIA case, above.
Because the facts of the present proposal are different from the facts the
CBIA case, a different set of premises would apply, but the general
approach of identifying the logical causal chain that would have to be
satisfied appears to have been given generally favorable treatment by
the Court in that case. Therefore, one approach to testing whether
development may be displaced appears to be to articulate the logical
causal chain and then evaluate whether it is reasonably foreseeable or
too attenuated.
In this case, for the proposed amendment to result in the displaced
development, the following would likely have to occur:


The ALZTA Overlay Zone would have to possess features
conducive to construction of some type of structure taller than 200
feet. For a wind turbine project, there would need to be sufficient
wind in the area. Due to the operation other wind turbines nearby,
for the sake of this analysis it will be assumed that there is
commercially exploitable wind in the proposed ALZTA Overlay
Zone, even though there is no direct evidence of that premise.



There would need to be some prospect of constructing a turbine
taller than 200 feet. The environmental impact report for the Shiloh
IV wind turbine project described a proposal to construct 50
turbines with hub heights of 262 feet to 230 feet and with rotor
diameters of 305 to 295 feet (implying a total height of at least
377.50 feet). Currently some manufacturers make industrial wind
turbines that are substantially taller than that.
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A project in the ALZTA Overlay Zone would have to be otherwise
feasible in terms of the other potential economic, legal, political,
and environmental obstacles to its construction.



A 200-foot height limit would need to result in the construction of no
turbines or smaller turbines in the ALZTA Overlay Zone.



The foregone development (either entire turbines or turbine height
above 200 feet) would have to result in construction of some project
elsewhere. The project “elsewhere” would have to be one that
would not have occurred “but for” the displacement of the
development from the ALZTA Overlay Zone. In other words, it
would have to be a project that would not have occurred if the
proposed Amendment had not occurred. The fact that wind energy
is being proposed throughout the world is evidence that foreclosing
an opportunity to build higher than 200 feet in the ALZTA Overlay
Area would not be the cause of increased interest in developing
wind energy projects elsewhere. Any such interest already exists
or will exist regardless of what occurs in the ALZTA Overlay Area.
To the extent that there are business reasons to build wind
developments somewhere else, those reasons already exist in that
other place, and therefore those would or would not be built
regardless of what happens in Solano County. Also, for there to be
some causal connection, in order to be built the displaced project
necessarily would have to be a project that was already in a
feasible location, and that was also otherwise feasible in terms of
the other potential economic, legal, political, and environmental
obstacles to its construction. The only impediment would have to
be that somehow construction of projects in the ALZTA Overlay
Zone was holding the project in the displaced location back from
being realized.



The project to be constructed elsewhere would have to be
economically and otherwise feasible notwithstanding significant
uncertainty about the future of federal tax incentives. The federal
renewable electricity production tax credit (“PTC”), first enacted in
1992 and renewed and expanded numerous times since then, has
had an on-again-off-again status over the years, being extended
and renewed by Congress at various points. Most recently it was
renewed in the American Taxpayer Relief Act of 2012, Pub. L. No.
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112-240, 126 Stat. 2313 (“ATRA”) (H.R. 6, Sec. 407) in January
2013, and included among its provisions a year-end-2013 “begin
construction” deadline for certain wind energy projects to be
eligible. (See, e.g., Summary of “Renewable Electricity Production
Tax Credit (PTC), on Database of State Incentives for Renewables
and Efficiency, http://dsireusa.org, and sources cited there.) As of
November 14, 2013, news outlets were reporting that there was
currently no Congressional proposal under discussion to extend the
PTC (which apparently means that it would have to be renewed
separately later on, if at all). The significant uncertainty facing the
wind industry as a result of uncertainty for the future of the PTC has
a significant effect on the wind industry. (See, e.g., Andrew
Restuccia, Wind tax credit could take a big hit in tax battle, Politico,
Nov. 4, 2013, 5:04am EST
[http://www.politico.com/story/2013/11/wind-power-tax-credit99273.html].) In fact, 54 members of Congress were leading an
attack against even the possibility of PTC extension or renewal.
(Correspondence from Members of Congress to Hon. Dave Camp,
Chairman, Committee on Ways and Means, U.S. House of
Representatives (Nov. 14, 2013).) The threat that the PTC will not
be renewed in the future creates uncertainty in the wind industry. It
is therefore unclear whether any significant future wind
development may be economically feasible in a financial
environment where there is significant uncertainty about the future
of the PTC, including uncertainty about whether it will be
meaningfully extended or renewed in the future. This uncertainty
regarding the PTC adds to the other uncertainties facing wind
power in Solano County and elsewhere in the country.


The project to be constructed elsewhere would have to be actually
approved following review by the lead agency in the new
jurisdiction, including any applicable environmental review.



This sequence of events would have to occur in such a way that
any displaced development actually adversely changed the
physical environment in some fashion.

Based on the foregoing sequence of events, it is not reasonably
foreseeable at this time that the proposed Amendment would result in
displaced development, and instead the sequence of events is too highly
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speculative and attenuated to reach a conclusion that displaced
development is reasonably foreseeable.
(3)

If the proposed Amendment did displace to another location
development that otherwise would occur in the ALZTA Overlay
Zone, it is highly speculative where that development might go or
what form it might take, and therefore displaced development is not
susceptible to meaningful analysis with any particularity.
Even if it were reasonably foreseeable that some displaced development
would occur, it would remain highly speculative where it would occur and
in what form it would occur, and therefore the issue of displaced
development could not be analyzed at this time with any particularity.
i.

The location of any displaced development would be highly
speculative.
If some factor or consideration did create a possibility that the
proposed Amendment could cause displacement of
development, the locations to which development may be
displaced are too numerous to analyze in a meaningful way.
For example, if the consideration leading to displacement were
the RPS, as noted above, displaced development could occur
within all or parts of 14 western states, two Canadian provinces,
and the northern portion of Baja California, Mexico.
If the consideration leading to displacement were some factor
other than the RPS, whatever it may be, then displaced
development could occur almost anywhere within the world.
There are many maps available on the Internet showing
generally the locations of wind energy development and
development potential around the globe, and those areas are
extensive. As of April 2013, wind energy was a global industry,
with wind projects totaling approximately 282.5 GW in 79
countries, and with 24 countries having more than 1,000 MW
installed. (Global Wind Energy Council, Global Wind Report,
Annual Market Update 2012, at pp. 3, 8.) The wind industry
continues to diversify geographically, with significant new
activity in Latin America, Africa and Asia outside of China and
India. (Id. at p. 18.)
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If what was being displaced was not wind development but
rather the potential for renewable energy development, then the
range of locales in which it could occur would be much larger,
since the modes of energy production under consideration
would be expanded to include biodiesel, biomass, biomethane,
fuel cells using renewable fuels, geothermal, hydro electric,
municipal solid waste combustion and conversion, ocean wave,
ocean thermal, solar, tidal current, and potentially others.
ii.

The type of any displaced development would be highly
speculative.
If some factor or consideration did create a possibility that the
proposed Amendment could cause displacement of
development, the types of development that may be displaced
are too numerous to analyze in a meaningful way.
To the extent that there may be some incentives (e.g., the PTC)
or requirements (e.g., the RPS) for some renewable energy
development to occur somewhere, those incentives and
requirements typically encourage renewable energy to make
advances, but cast a somewhat wide net in terms of which form
of renewable energy they cover. The RPS, as noted, covers not
only wind but also biodiesel, biomass, biomethane (including
digester gas, and landfill gas), fuel cells using renewable fuels,
geothermal, hydro electric (including conduit hydroelectric,
incremental hydroelectric generation from efficiency
improvements, small hydroelectric, and water supply and
conveyance), municipal solid waste combustion and conversion,
ocean wave, ocean thermal, solar (including photovoltaic and
solar thermal electric), and tidal current. The PTC covers not
only wind but also biomass, geothermal, landfill gas, municipal
solid waste, hydroelectric, tidal, and others.

d. If the proposed Amendment did displace wind development that otherwise
would occur in the ALZTA Overlay Zone to another location in California or
the United States, it is likely that fewer environmental impacts and greater
environmental benefits would result from development in that other
location.
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If development of potential turbines were displaced by the proposed Amendment,
the odds are that the turbines would be displaced to someplace where wind
development resulted in lesser environmental impacts and greater environmental
benefits.
(1) Displacement to elsewhere in California may be associated
with lesser environmental impacts.
A recent study indicates that Solano County is among the best
locations in the state in which to locate wind power facilities
from an economic perspective, but that other places in the state
that have more substantial wind resources are more desirable
from an overall environmental perspective. (See, Phase 1B
Final Report, Renewable Energy Transmission Initiative (RETI1000-2008-003-F) (Jan. 2009), Figure ES-1 Economic and
Environmental Assessment of California CREZs, at p. ES-10.)
According to this study, the next best alternative location(s) for
wind power from an economic perspective have substantially
more wind resources than Solano County and are also
associated with lesser overall environmental concerns. Overall,
it is highly speculative where any particular displaced wind
development may occur, if at all. The areas in California that
have substantial wind resources are numerous. (See, e.g.,
California Energy Commission, Wind potential and wind
resources maps at http://www.energy.ca.gov/wind/.) However,
if it were not highly speculative, the above study would suggest
that it would likely be displaced to a location with overall lesser
environmental impacts.
(2) Displacement to elsewhere in the United States would likely
be associated with greater environmental benefits.
A recent study indicates that, from an environmental
perspective, California is among the worst locations in the
United States to locate renewable power facilities in terms of
addressing greenhouse gas emissions. One often cited benefit
of renewable energy is that that the addition of renewables to
the electricity grid can allow utilities to forego development of
sources that would produce more greenhouse gases.
Developing renewables in California allows fewer potential
greenhouse gas emissions to be avoided, because California’s
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power is otherwise supplied in a relatively clean manner.
Renewables in California predominantly “displace” energy
supplied by gas-fired plants with relatively low carbon dioxide
rates. Wind development in the industrial Midwest, where the
other power sources “displaced” are much dirtier and produce
much greater greenhouse gas emissions, has a greater
environmental benefit. (See, Siler-Evans, et. al. Regional
variations in the health, environmental and climate benefits of
wind and solar generation, Proceedings of the National
Academy of Sciences (July 16, 2013, vol. 110, no. 29, pp.
11768-11773 (e.g., “A wind turbine in West Virginia displaces
twice as much carbon dioxide as the same turbine in California.”
And “A wind turbine at the best site in California displaces 20%
less CO2 compared with an average site in Ohio.”).)
(3) Displacement to elsewhere in the United States would likely
be associated with lesser environmental impacts.
One environmental impact typically associated with wind
turbines is fatal bird collisions. If the proposed Amendment
resulted in a decrease in the number of turbines constructed,
that would be associated with fewer fatal bird collisions overall.
If the proposed Amendment resulted in a displacement of
displacement of wind development that otherwise would occur
in the ALZTA Overlay Zone to another location in the United
States outside of California, that would likely result in a
decrease in fatal bird collisions. A recent study concluded that,
after accounting for turbine height, the estimated average
mortality per turbine from fatal bird collisions is higher in
California (7.85 per turbine) than in any other region of the
United States, and is higher than the national average. (S.R.
Loss, et al., Estimates of bird collision mortality at wind facilities
in the contiguous United States, Biological Conservation 168
(2013), 201-209, at Table 2, pp. 204, and accompanying text at
pp. 205-06.)
Similarly, if the proposed Amendment resulted in construction of
shorter turbines in the ALZTA Overlay Zone than would
otherwise occur, that would likely result in a decrease in fatal
bird collisions. The above study also found that fatal bird
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collisions “increase significantly with increasing hub height.” (Id.
at p. 205.)
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